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Integrated Technology Mediation:

An approach to disputes involving technological issues

by John W. L. Link and Jo Lee Loveland Link

Drawing on the lessons of multiparty dispute resolution and Integrated Product/Process Teams, the authors have created an innovative mediation process designed to resolve systemic and complex technological disputes.


Over the past ten years, serious problems with technology have become plainly visible to the general public.  As our economic enterprises become more technologically dependent, the inevitably of technology-based disputes will expand exponentially.


 Technology disputes have a unique evolution: that is, technology has been, until very recently, a separate world, operating almost independently even with their parent organizations. This is especially true of information technology (IT) systems which are literally invisible in their development -- the design occurs online and out of sight.  In addition, there are myriad flashpoints in development and delivery that can give rise to potential disputes, including:

· Initial technology product requirements are fraught with faulty negotiation and potential  for misunderstandings, many of which may not show up until actual product delivery; 

· Changes in requirements alter original specifications, often with unpredictable results; 

· Perspectives on the "goodness" of the technology product often gives rise to conflicting perspectives: end-user and customer, project managers and senior management -- all have their own priorities which can and often do give rise to disputes..

· A range of external factors that may play causal roles in product delay or performance issues -- legislative requirements, unplanned events, technological obsolescence, multiple customer demands, etc.

· Customer problems with product functionality often arise after product acceptance (sometimes quite some time later, as "glitches" emerge).

· E-commerce and e-business are giving rise to even more unprecedented technological complexities and potential for contract disputes. 


As a result of the unique nature of technology development, these dispute flashpoints are set within a context and culture very different from those of  engineering/manufacturing product development.    The specialized deep but narrow knowledge of most technology developers obscures insight into root causes of technology disputes.  System developers and business users are often ignorant about one another's potential problems and needed solutions.


Therefore, technology disputes are a separate class from other contract disputes -- the main causes are not ill will, fraud, or competitive advantage, but rather an array of technological complexities, problems, misunderstandings, or differences in expertise/perspective that make satisfactory product delivery or end--product fit inconsistent with customer views of contract conformance and product performance.


What approach can be successful in resolving disputes in the face of this complexity?

The Risks of Litigation


The fact is that in many cases sellers and customers of technology products -- despite rapid technological advances -- often operate in very small worlds.  Technology specialties mean that the range of competitive products needed by customers are more narrow than common perception would indicate.  Mutual seller/customer reliance and confidence, therefore, is essential for business operations.  


A key risk of litigation is that the process can very quickly become adversarial, serving as an obstacle to downstream partnership between seller and customer. 


Further, litigation can widen the breach in technology disputes, with adverse consequences to respective companies' business success. 

Finally, litigation can leave a fundamental lack of clarity in contracts and performance expectations untouched.

An Innovative ADR Approach to Litigation


A new and, the authors believe, highly effective ADR approach to resolve technology-based disputes is Integrated Technology Mediation.  Conceived and developed by John Link and Cynthia Kunz by combining mediation practice with an Integrated Product/Process Team approach, Integrated Technology Mediation (ITM) creates a new mediation process specifically designed for complex technological disputes.
Mediation as usually practiced is limited in effectively addressing complex technological issues. The ITM method utilizes a phased process to resolve problems with multiple parties and perspectives, that are extremely technical and complex, and which can benefit from rapid and creative solutions.   

Integrated Technology Mediation

Integrated Technology Mediation can provide insight to companies or government agencies themselves into the root causes and solutions for technology disputes, thereby increasing their chances for future business success.  Through ITM, companies can learn how to operate with higher levels of requirements clarity and hence, contract clarity.  Organizations that can become adept at decoding and solving technology disputes expand their opportunities.  Due to ITM's broad involvement of leaders and stakeholders, mediated agreements enjoy greater commitment and durability.

Because of the complexity of the technological and legal issues inherent in these disputes, ITM applies a three-phase process.  The initial phase is Strategic Mediation and focuses on identifying the strategic interests of the parties.  This phase also establishes an agreement framework for the subsequent technical mediation.   The second phase is Technical Mediation, which involves an Integrated Process/Product Team (IPT) approach to address directly the technical, management, and systemic issues which undergird the dispute. These initial two phases do not focus on specific damages but on risk management, contingency planning, and re-engineering the problems in the macro system.

The third phase is Resolution Mediation, which deals with the liability agreement (if any), cost recovery, and strategic remedies such as time-limited cost reductions to offset past loss.


Each phase may require one or more full sessions.  Participants are asked to participate in specific sessions and range from senior decision-makers to technology managers and specialists. As needed,  caucuses and dialogue with parties may occur between sessions.  The sessions have a sequential logic that drives the order they should be run, although they could be run nearly concurrently or overlapped to expedite the outcomes.  Sessions for the three phases can run nearly concurrently, overlapping, or sequentially, depending on the time constraints.  Time constraints can serve as a key motivator to spur  the process, since the period of time a system is “down” costs money for both of the parties.


The three IMT phases are the following:

1. Strategic Mediation Phase:  This phase involves facilitated negotiation between principals.  The focus of this phase is to establish consensus goals for the ITM outcome, operating guidelines for the overall process, and a framework to handle legal and cost liability issues.  Strategic Mediation requires senior leaders as key participants to create a reliable strategic context for further mediation.

2. Technical Mediation Phase: This is a facilitated problem-solving process using the Integrated Process/Product Team (IPT) approach. IPT's -- which have a history of success at Ford Motor Company, Chrysler-Daimler, the Department of Defense, and a host of other organizations -- bring together diverse parties (almost always sellers and customers and sometimes vendors) to create consensus on direction and resolution of issues. The expansion of the IPT approach to technology mediation draws on the broad IPT experience base of merging diverse and often opposite viewpoints into an agreed-upon resolution of issues.  Participants in this phase are IT managers, department heads,  technical specialists, vendor technical specialists, other consultants and other key stakeholders. The focus is both on short-term and contingency planning, as well as long-term problem resolution

3. Resolution Mediation Phase: This phase involves facilitated agreement sessions between key financial and legal specialists (and possibly other financial specialists, such as insurance companies), and concentrates on examination  of  liability and cost issues.  These participants agree to adhere to the framework established by the Strategic Mediation Session as to cost parameters for technical remedy, collateral damages, plan payments, and plan for the solution to the problem. Once a recommendation is developed by the financial and legal specialists, this final phase engages senior leadership for approval or modification of their recommendations, and deals with any residual costs or damages. 

Where to Apply the Integrated Technology Mediation Process


The majority of technological disputes amenable to the ITM approach will arise where systems fail to perform for a corporation or a government entity.  In most cases the organization will want to get the problems fixed and have an expeditious return to fulfilling their mission. These disputes will be good candidates for the Integrated Technology Mediation Process, because the need for returning back to business as normal outweighs the focus on judicial retribution. ITM mediation also offers the disputing parties the opportunity to craft their mutually satisfactory agreement and, at the same time, avoid a third party decision imposed from the outside.  Finally, ITM provides a platform for continuing or re-establishing a harmonious and successful working partnership between the parties.

ITM is designed to resolve problems in a win/win context. Moreover,  there is a great deal of flexibility in the solutions generated because the process lets the technology specialists and management drive solutions within a context set by appropriate corporate leadership.

Where the Integrated Mediation Process May Not Fit


Some technology issues may not be appropriate for ITM.  These include, for example:

1. Damage suits for corporations where the damage is "irreparable," such as a company that goes out of business due a system failure.

2.
Stockholder suits against management teams, particularly where fraud or conscious misrepresentation is suspected.

3. 
Class action suits against IT vendors whose products fail or non-IT vendors who products don't work due to faulty imbedded microchips.

4. 
Liability suits for people hurt or killed as a result of a system failure or key technology failure.

In these types of disputes other ADR approaches or litigation may be appropriate.  Such approaches will have to be designed in the context of emerging adjudication and Congressional legislation, because they will rely on the new judicial context for their efficacy.  

Getting the Parties to the Table


Any interested stakeholder can suggest ITM as a potential structure for dispute resolution.


Once a mediator or mediation team is selected, the mediator(s) would contact each party to the dispute and explain to them the ITM process. The mediator(s) must interview the potential parties to determine process, participants, and timeframe,  including involvement of other stakeholders.  An initial meeting would be held with each party by a mediator(s).   The mediators generally will convene an initial session to test receptivity and get agreements from the parties to go forward.  If this initial session is successful, then the complete three-phase scenario for ITM can be planned and initiated.

If there is litigation pending, all parties to the dispute will need to be informed of the possibility of a mediation process.  There may also be a chance that early disclosure to the court will generate pressure by the judge to follow through with the mediation. This may be a positive development, if there is some resistance to moving forward.  However, since successful mediation requires the development of trust between the parties in dispute, the process is likely to be more effective if entered into voluntarily.

The process of ITM must be customized to the needs of the parties, their relationship, and the time relationship to technology dispute.  

ITM Mediator Requirements

Selection of ITM mediators is critical to address effectively the specialized needs of technology disputes.  Depending on the scope and impact of the dispute, ITM mediators will need some or all of the following capabilities:

· Mediation expertise

· Technology knowledge and ability to engender trust with technology organizational members;

· Strategic, enterprise-wide view of the organizations involved;

· Understanding of cultural dynamics of both business and technology cultures, and some knowledge of how to bridge the two; 

· Organizational change management expertise;

· Most importantly, experience in facilitation/management of IPTs or similar cross-organizational processes.

Effective Resolution is Key


The use of the Integrated Mediation Process is designed to move disputing parties from an adversarial posture into a unified problem-solving process.   Enterprises are becoming increasingly dependent on complex technologies.  ITM brings together two proven methodologies -- mediation and IPTs -- which have a synergistic effect on organizations in dispute as well as resolving the disputes themselves.  Using this innovative forged approach, the often-unprecedented and usually complex issues of technology disputes gain much greater likelihood of successful outcomes.

For further information about the Integrated Technology Mediation process, contact: John Link at JWLLink@aol.com, Jo Lee Loveland Link at jlloveland@aol.com, or Kunz & Co. at this website.

John and Jo Lee are Senior Consultants with Kunz & Co. and have worked in organization development and multi-party dispute resolution for corporate, nonprofit and government clients combined for more than 30 years. John holds a M.S. in Conflict Management from the Institute for Conflict Analysis and Resolution at George Mason University. Jo Lee is also a Visiting Scientist at the Software Engineering Institute at Carnegie Mellon University, a mediator with Multi Door Dispute Resolution in the D.C. Court System, and served six years as lay member of the Legal Ethics Committee of the DC Bar.

